Text of message sent to 35 members of the House of Lords ahead of their May 5th debate on the Amendment to the Section 60 Order regulating Practitioner psychologists

Arthur Musgrave

Unintended negative side effects of HPC regulation

It is hard to separate HPC regulation completely from the raft of changes currently promoted by the Department for Health. The interconnections are many and varied, not least because policy makers and managers absorb and act upon half‑baked understandings, often from media sources.

HPC regulation will highlight and reinforce the belief, contradicted by research, that counselling and psychotherapy are to be thought of as medical interventions. This presupposition also underlies NICE Guidelines, the Improving Access to Psychological Therapies initiative and much of the thinking underpinning the re‑commissioning of GP counselling services at PCT level. As things stand, the clearest unintended side effects are these – 

· Course innovation will be constrained. This is because trainees tend to want sign up for courses that are already approved. If HPC regulation goes ahead, trainees will vote for courses that offer straightforward routes to HPC registration. Those running courses will be under enormous pressure to meet trainees’ expectations.

· Critical reflection, an activity that lies at the heart of good counselling and psychotherapy, will be inhibited as trainees are increasingly encouraged to rely on ‘evidence based’ guidelines, the justification for which is often tendentious and mostly poorly understood. Trainers and supervisors struggle to convince trainees of the central importance of critical reflection when compliance with government guidelines is seen as the necessary route to career advancement.

· Once counselling and psychotherapy are formally redefined as health interventions there will be increased reliance on flawed science and an over‑valuing of evidence from randomised controlled trials. This will eventually have the effect of restricting the range of therapies available.

· There will almost certainly be fewer volunteer counsellors. They will be inhibited by the bureaucratic obstacles and put off by the cost of registering with the HPC. This will be a serious loss. Counter‑intuitively, the existing research suggests that volunteer counsellors are no less effective than trained practitioners with years of experience. 

· For similar reasons there will probably be fewer part‑time, self‑employed counsellors working just occasionally.

· There will be a corresponding increase in the number of hours more established counsellors work. There is a powerful argument that it is in everyone’s interest for counsellors and psychotherapists to work part‑time (rather than full-time) and to continue working in another occupation.

· People from black and minority ethnic communities are under‑represented in the field of counselling and psychotherapy. This is because counsellors and psychotherapists have had to fund their own training and a typical course lasts several years and requires a time commitment of around three days a week. To be blunt – the field is dominated by middle-class white women, because this is the group in society best placed to be sufficiently financially supported whilst undergoing a lengthy privately funded training. People from black and ethnic minorities tend to be poorer and this makes it more difficult for them to qualify. The costs of regulation will strengthen this bias within the field.

Hogan put the unintended negative consequences only a little differently in relation to America 30 years ago. In his four volume study He argued that regulation has the effect of –

· Unnecessarily restricting the supply of practitioners by setting arbitrary standards above and beyond what is necessary for competent practice

· Decreasing geographic mobility [ie making it more difficult to move and practice in another State]

· Inflating the cost of services 

· Making it more difficult for paraprofessionals [ie volunteers] to perform effectively

· Stifling innovation in education and training

· Stifling innovation in the organisation and utilization of services

· Discriminating against minorities by raising entry requirements in terms of time, cost and academic prerequisites

My own belief is that, if HPC regulation goes ahead, the biggest impact will be due to the fundamentally corrosive effect consequent upon undermining respect for evidence and argument. Neither the Registrar, Marc Seale, nor Professor Diane Waller, appear to appreciate this, since I understand both have gone on record dismissing the relevance of the arguments against the medical model. Furthermore both argue – contrary to my own conversations with colleagues – that arts therapists, who are already HPC regulated, are all perfectly happy with HPC regulation and that there have been no significant unforeseen negative consequences.

Shortcomings in relation to protection of the public

First there are the obvious shortcomings, which are due to the nature of this kind of regulation –

· HPC regulation offers protection in the sense that it provides a remedy only after an offence has been committed and the practitioner has been found guilty. Those about whom public concerns are quite understandably highest – those amoral or cynical exploiters of public trust – are perhaps those least likely to be concerned about a threat of having their right to advertise in a particular way removed. GMC regulation certainly didn’t prevent Harold Shipman doing what he did.

· Anyone found guilty of an offence by the HPC can set up shop using an alternative description of themselves – for example, life coach etc. The first prosecution by the HPC of a psychotherapist is currently in progress (as you will be aware, arts psychotherapists are already regulated by the HPC). Derek Gale, the subject of the complaint, has let it be known that, if he is found guilty, that is what he intends to do.

Marc Seale, the Registrar and CEO of the HPC, has gone on record to say he is confident that HPC regulation of counsellors and psychotherapists will be effective
 (NB he is making this assertion whilst the consultation process is still in mid-stream – which is interesting, given that we are variously told that the purpose of referring the matter to the HPC is to determine either whether HPC regulation is desirable or even what the best form of regulation for counselling and psychotherapy might be). How can Marc Seale possibly know HPC regulation will be effective, given that it is not at all clear what HPC regulation is designed to protect the public from? 

Popular debate tends to focus on the assertion that, “Anyone can put a brass plaque up on the wall, claiming to be a counsellor or psychotherapist.” But the only person ever known to have done this is the comedian Bernard Manning. He successfully submitted an application to join what was then the British Association for Counselling (BAC) – now the British Association for Counselling and Psychotherapy (BACP) – and was filmed by the BBC Watchdog programme screwing his plaque to a wall.

A great deal of play has subsequently been made of this episode, but the following observations are perhaps pertinent –

· BAC immediately examined his case and struck him off from its list of members for “bringing the profession into disrepute”.

· Bernard Manning, on his own admission, never worked as a counsellor or saw a single client.

· Although BAC couldn’t force him to take down his brass plaque, that is what happened. In other words, taken together public opinion and BAC’s existing powers would have been enough to have prevented him from practising – and were as effective as a “cease and desist” letter from the HPC, which is what he would have received had HPC regulation been in place in 1996.

· BAC used this episode as a justification for making changes to its membership structure, shifting its emphasis away from that of an educational charity open to anyone with an interest its charitable purposes towards that of a professional association with several different levels of membership.

· BAC further used this episode to press harder for statutory backing so that it would have the authority over anyone acting in a similar manner in future.

· BAC regarded the attack by Watchdog as unfair and protested, arguing it had no power to prevent Bernard Manning doing what he did.

A more sophisticated analysis might take issue with this interpretation of events on the grounds that the attack on BAC was justified because BAC was abusing its position as an educational charity: it was claiming that the case for professionalisation is entirely coterminous with the public interest, whereas a substantial element of this case is to do with practitioners’ pursuit of power, status and money. No‑one identified this line of argument at the time, however, and the Bernard Manning case has fuelled the wider public debate ever since.

In short – a judgment cannot be made about the effectiveness of HPC regulation unless distinctions are made between –

· The scale and nature of the problem as it stands under the existing law, supplemented as it is by the various professional bodies’ existing voluntary procedures (ie how many abusive practitioners are currently able to practise?).

· The extent to which HPC regulation would modify these (ie how many of these would HPC regulation stop practising?).

· The extent to which abusive practitioners might continue to operate (ie how many would escape the HPC net altogether?)

Meanwhile much of the argument, even in the pages of BACP’s house journal, is anecdotal and along the lines of – “such and such happened to client X, there isn’t statutory regulation, therefore there should be” – often without any attempt to show how, precisely, any particular form of regulation might have prevented what happened to client X from happening. Last week’s report on the BBC’s Radio 4 programme, ‘You and Yours’, which featured a client who had been sexually exploited by her counsellor, is a case in point. HPC regulation would simply have meant that, if he had been found guilty, he would have been struck off but would still have been free to practice, for example, as “a life coach”.

What needs detailed analysis is the nature and extent of the problem that statutory regulation is designed to address. The Department of Health has been challenged on this score to present something more than anecdotal evidence. On pages 244 to 245 of his book Regulating the Psychotherapies Denis Postle gives an account of how the Department blustered when pressed on this. 

The HPC has been challenged similarly. Notes from a recent meeting with representatives of the HPC begin as follows – 

The College of Psychoanalysts-UK meeting with HPC 27.2.08 


Darian Leader and Andrew Hodgkiss met with Diane Waller, Michael Guthrie and Marc Seale.  

We started by bringing up the claim made at the last PLG meeting that therapists pose a public threat, with their figure being 5%.  Seale and Waller admitted that they had no hard data on this, and that their only statistics came from Witness and Fonagy, not based on any published studies, and that HPC had done no research themselves. So, we put it to them that this was anecdotal, reminding them that the recent Washington State discussion of therapy had insisted that claims about threatened public harm could not be based on tenuous argument or anecdotal evidence. Seale said that the "proof" was that all professions regulated by HPC showed 1.8-2% malpractice. This is the figure then to be expected from the therapies. We pointed out that this was circular and could be an artefact of the HPC framework itself. Social scientists, we suggested, could not take such an argument seriously. Seale said "I don't know what a social scientist is".

So the HPC’s own data are the best we have. But, if we look as closely, another problem with HPC regulation of counselling and psychotherapy emerges. The most recent figures from 2007/8 show that no less than 40% of the matters taken to the HPC were raised by employers (and only 25% of complaints were instigated by members of the public). There is a problem here. The list of professions regulated by the HPC appears to be almost entirely made up of employees, who for the most part work within the NHS.

The HPC claims there are 60,000 or so counsellors and psychotherapists in the UK. Only a small fraction of these are employed – probably less than 10% to 20% - and the rest are either self‑employed or volunteers. But, if HPC regulation depends for its effectiveness on employers taking matters up with the HPC, a substantial percentage of misdemeanours will not be addressed. In other words – and contrary to the Registrar’s assertion, the HPC’s own statistics strongly suggest that HPC regulation for counselling and psychotherapy won’t be effective.

It has, in fact, been a long-standing concern within the field that too few complaints are made
. More recently Clare Symons at the University of Leicester has been engaged in a research project to find out why people don’t complain about poor or harmful experiences of counselling. This, to my mind, is where things get interesting. A colleague has argued that the difficulty with formal complaints systems is that clients of counsellors and psychotherapists tend not to use them because they cut across and disrupt the therapeutic process
. What is needed, he argues is much more emphasis on mediation.

Here the results from a scheme run in recent years by the Association of Humanistic Psychology Practitioners are relevant. Although the total numbers involved are small, AHPP report that around 50% of matters notified as potential complaints are resolved at the very first stage, when a facilitator helps the "complainant" identify both what went wrong and what remedy is being sought. Another 20% are resolved after a different facilitator is allocated to the therapist in order to help in clarifying a response. A further 20% or so are resolved at the formal mediation face to face meeting, and only 10% go beyond this into a traditional complaints procedure.  

If these results are an accurate indication of the national picture then just about everyone has got it wrong. BACP has, for a couple of decades or so, run a respected complaints system. But the numbers making use of it have always been much smaller than expected. Although BACP encourages the use of its national procedures only after local ones have been exhausted, it might be much better if it were to develop a framework for mediation along the lines pioneered by the Association of Humanistic Psychology Practitioners. However there is little point in doing so whilst HPC regulation remains on the agenda because HPC procedures appear to have been so written that mediation cannot be undertaken until after formal processes have been exhausted
.

The difficulty with this whole debate is that better alternatives have been on the table for years. Professor Daniel Hogan, for instance, has recommended that, if the problem of serious harm is significant, consideration should be given to tightening the existing law – for in relation to fraud or sexual harassment (“This alone would obviate much of the need for licensing”
). If this was done and coupled with both a public information campaign and much enhanced access to mediation, the public would be substantially better protected than they can ever be through HPC regulation.
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